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A trustees’ right to obtain information from solicitors firms 
under Section 29 of the Bankruptcy Ordinance  
 
Richard Hudson and Cathy Wu  
 
Section 29 of the Bankruptcy Ordinance (Cap. 6) (BO) allows a trustee in bankruptcy to apply to the Courts for orders 
compelling disclosure of material documents and/or information of the bankrupt in order for the trustee to carry out his/her 
duties under the bankruptcy. For the authors’ previous article on Section 29, please see here.  
 
Section 29 provides that: 
 
"The court may, on the application of the Official Receiver or trustee, at any time after a bankruptcy order has been made 
against a bankrupt summon before it the bankrupt or his spouse, or any person known or suspected to have in his 
possession any of the estate or effects belonging to the bankrupt or supposed to be indebted to the bankrupt, or any 
person whom the court may deem capable of giving information respecting the bankrupt, his dealings or property, and 
the court may require any such person to produce any documents in his custody or power relating to the bankrupt, his 
dealings or property." 
 
Section 29 was recently considered and applied by the Honourable Mr Justice G Lam in Yuen Tsz Chun Frank and Chan 
Hoi Yan v Ho Sing Wai [2020] HKCFI 566 (Yuen v Ho). Trustees sought an order from the Court under section 29 of the 
BO to compel the Respondent, the bankrupt’s former solicitor, to make an affidavit disclosing (a) full particulars of all 
means of contacting the bankrupt including, inter alia, mobile or fixed phone numbers, WhatsApp, WeChat identity and 
any other form of instant messaging service; (b) full particulars of her current last known whereabouts; and (c) a copy of 
the client ledger of the solicitor’s firm relating to the bankrupt.  
 
The application was bought because the Respondent had initially resisted production of the requested information on the 
basis that the information was: 
 
1. confidential,  
2. privileged, and  
3. protected by the Personal Data (Privacy) Ordinance, Cap. 486 (PDPO).  
 
The Court of First Instance granted the application in favour of the trustees on the basis that the bankrupt’s whereabouts 
and her contact details are information that the trustees reasonably require for the performance of their functions. The 
Court also noted that the trustees have the duty to identify and collect the assets of the bankrupt, which are now vested 
in the trustees, and which prima facie include monies held by a solicitors firm on its clients’ account on behalf of the 
bankrupt. The Court also found that there was reason to believe that the Respondent was in possession of the information 
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sought. In dealing with the Respondent’s initial objections to producing the information (although the Respondent had 
taken a neutral position by the time the hearing took place), the Court ruled as follows: 
 
1. On confidentiality: whilst the contact details of the bankrupt may be confidential, it was trite law that a court order 

for disclosure may trump a mere duty of confidentiality; 
 
2. On privilege: although the protection of legal professional privilege may be an absolute bar to disclosure subject 

to certain limited exceptions, those exceptions are not said to be applicable to every case, and certainly the Court 
did not see the exception to be applicable in this case.  

 
In quoting R (Miller Gardner Solicitors) v Crown Court at Minshull Street, Manchester [2002] EWHC 3077 (Admin), 
the Court noted that not every communication between solicitor and client attracts such privilege. In particular, the 
provision of an individual’s name, address and contact number cannot, without more, be regarded as made in 
connection with legal advice. There was no basis to think that the contact details of the bankrupt were provided 
to the Respondent in confidence for the purposes of obtaining legal advice. Accordingly, no privilege had prima 
facie arisen. The Court also noted that the bankrupt has not claimed the privilege herself or through the 
Respondent.  

 
3. On PDPO: the Court acknowledged that whilst data protection principle 3 in the PDPO provides that personal 

data shall not without consent be used for a new purpose, section 60B of the PDPO states that personal data is 
exempt from this principle if the use of the data is required or authorised by any order of a court in Hong Kong or 
required in connection with any legal proceedings in Hong Kong.  

 
4. Specifically on the client ledger, the Court ruled that since the property of the bankrupt vests in the trustees upon 

their appointment by virtue of section 58(2) of the Ordinance, the trustee should be entitled to a copy of this 
document.  

 
It is interesting to compare this decision with the decision in Re Lee Priscilla Hwang & Re Lee Raymond Cho Min [2012] 
HKCU 1536 (the Lee Case), which dealt with a similar factual scenario. 
 
In the Lee Case, Mr Recorder A Chow (as he then was) considered Section 29 applications made by the trustees of two 

estates for discovery of various documents from three different parties. One of the documents which the trustee sought 
discovery of was a copy of a settlement agreement to which one of the bankrupts was a party.  
 
The trustees had requested the bankrupt’s solicitor to provide them with a copy of this document. The solicitor tried to 
resist production of the document on the basis that (a) he asserted that the bankrupt was not entitled to be paid anything 
under the settlement agreement and (b) whilst the bankrupt had received payments of money derived from the settlement 
agreement, such payments were made under a scheme set up by those who had contributed to the underlying litigation 
and negotiation process. Unlike in the Yuen v Ho case, privilege was not at issue, and the PDPO argument was not put 

forward by the bankrupt’s solicitor. 
 
The Court ordered the solicitor to provide the trustee with a copy of the settlement agreement. In coming to this decision, 
the Court found that since the bankrupt himself was a party to the settlement agreement, he was entitled to receive a 
copy of the document. It was further noted that a person acting in the capacity of a trustee in bankruptcy had essentially 
stepped into the shoes of the bankrupt by virtue of their appointment, and thus there could be no question of any breach 
of confidentiality arising from the production of the settlement agreement to the trustee. The Court also added that the 
trustees were not bound to accept the explanations provided by the solicitor and were entitled to ascertain for themselves 
what rights (if any) the bankrupt had under the settlement agreement by examining the provisions in that agreement.   
 
The Court in the Lee Case and the Yuen v Ho Case came to the same result regarding access to information held by 
solicitors who had acted for a bankrupt. The Trustee “steps into the shoes” of the bankrupt (Lee Case), or is entitled to 
see property vesting in them as a result of the operation of Section 58(2) of the Ordinance (Yuen v Ho). This may be a 

distinction without a difference. So far as privilege is concerned, the authors would submit that, in addition to the 
reasoning put forward to reject that argument in the Yuen v Ho Case, it may be argued that even if documents were 
privileged, that privilege could not be asserted to prevent production of such documents to trustees in bankruptcy, who 
have stepped into the shoes of the bankrupt and are therefore allowed to view privileged material.  
 
Both cases serve as a reminder to legal practitioners and other parties holding information relating to or belonging to a 
bankrupt that arguments of confidentiality, privacy or privilege are unlikely to be successful in resisting disclosure of such 
materials, and there could be adverse costs consequences if requests for the provision of such materials by trustees in 
bankruptcy are rejected and proceedings are commenced to compel the handover of those materials. 
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Court provides guiding principles on interpreting a 
Memorandum of Understanding   
 
Genevieve Lam  
 
In Da Shing Group Ltd v Rich Promise Limited [2020] HKCFI 5881, the Hong Kong Court of First Instance provided 
guiding principles in the interpretation of a memorandum of understanding (MOU) and considered whether pre-
contractual exchanges could be admitted as evidence.  
 
The MOU in Chinese related to the acquisition of about 50.46% of the shareholding (Shares) in a listed company, 
Crocodile Garments Limited (Crocodile). However, the MOU did not specify whether the sum of HK$30 million (Sum) 
deposited into the prospective vendor’s designated bank account, was refundable or not if negotiations for the acquisition 
fell through.  
 
The Court had to determine whether the prospective vendor was liable to return the Sum. 
 
Having considered the MOU and relevant commercial background, the Court held that the nature of the Sum was no 
more than earnest money to demonstrate the prospective purchaser’s sincerity in entering into negotiations with the 
prospective vendor. On the true construction of the MOU, the prospective vendor was liable to return the Sum to the 
prospective purchaser after the negotiations for the formal agreement for sale and purchase of the Shares failed. 
 
Guiding principles on interpreting the MOU 
 

The Court set out the following guidelines: 
 
1. In interpreting a contract, the Court should take account of both its language and background. Between the 

language and background, the Court must be careful in striking a balance between the indications given by the 
language and implications of the competing constructions. 

 
2. The MOU was not drafted by lawyers, and was an adaptation from an in-house standard form of the Plaintiff’s 

financial consultant. Both the text (language) and context (commercial background) should be considered.  
 
3. The Court should be astute to possibilities such as one side having agreed to something which with hindsight did 

not serve his interest, or that a provision may be a negotiated compromise, or that the negotiators were not able 
to agree more precise terms. 

 
4. Against the parties’ rival constructions, the Court shall go through the iterative process by which each suggested 

interpretation is checked against the provisions of the contract and its commercial consequences are investigated.  
 
5. Textual Analysis: The central plank of the prospective vendor’s case was that the Sum served as the monetary 

consideration of the Defendant’s legally binding obligations in the MOU. It was fraught with the difficulty that there 
was no provision in the MOU which suggested so.  

 
6. Contextual Analysis: After examining the commercial background and context at the time of the MOU, it is unlikely 

that the Sum was intended by both parties to be monetary consideration.  
 
Exclusion of pre-contractual exchanges as evidence 

 
The prospective vendor produced 3 drafts of the MOU and sought to rely on them. In particular, the words “可退回” 

(literally translated as “may be refunded”) and the proviso concerning the mechanism and timing for the Sum to be repaid 
were deleted in the draft by way of track changes.  
 
However, the court excluded pre-MOU drafts and exchanges as evidence because: 
 
1. They are irrelevant to the question to be decided by the court, namely, what the parties would reasonably be taken 

to have meant by the language which they finally adopted to express their agreement. Even if they are admitted 
in exceptional cases, they are admitted not as evidence of what the clause in question means, but as “background 
known to the parties” that may assist the interpretation.   

                                                
 
1 Deacons act for Da Shing Group Limited 
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2. On some occasions, the difference between evidence of what the contract means and evidence as background 
could be subtle or imprecise and the line is hard to draw. In most cases, evidence on pre-contractual negotiation 
only reflects one party’s subjective intention and hence is inadmissible.   
 

3. If it is capable of becoming evidence of the meaning of the contract subsequently agreed, it must be capable of 
showing that it, albeit at that time the contract had not yet been concluded, had already reflected the parties’ 
mutual or common intention on what they both wanted the contract to mean. But such cases would be exceptional. 
 

4. Moreover, even if such prior negotiations, whether orally, in writing or by conduct, do reflect the parties’ mutual 
intention on what the contract means, the value of such evidence may be very limited. Such prior negotiations 
have likely been “superseded by, and merged in, the contract itself”.    

 
As to subsequent conduct and statements of the parties after the contract has been entered into, the Court held that they 
are generally not relevant and not admissible. There must be a proper basis for enabling the Court to take consideration 
of the facts and conduct subsequent to the MOU in aid of the construction of the MOU. “Commerciality and fairness” is 
no such basis. 
 
Comments 

 
When parties negotiate an M&A deal, they wish to have a successful transaction. However, when the transaction does 
not proceed as expected or, as in the Da Shing case, the negotiations for the formal agreement for sale and purchase 
fail, it will be important for the parties to have a properly drafted and unambiguous  agreement (especially on those critical 
provisions), which should not be compromised by a desire to conclude a deal quickly. 
 
 

Court of Appeal reminds practitioners and litigants of their 
duty to proceed promptly when making interlocutory 
applications in an appeal 
 
Michelle Li  
 
In 鄧錦祥  v 鄭鄧錦容 , CACV 370/2019, the Hong Kong Court of Appeal exercised its discretion to dismiss the 

Respondent’s late application for security for costs and reminded litigants and their legal representatives of their duty to 
proceed promptly with making interlocutory applications in an appeal, as delay in making such applications can be a 
ground for the court to dismiss them, especially where a hearing date for the appeal has already been fixed. The Court 
of Appeal referred to  Practice Direction 4.1 paragraph 33, which specifies that “interlocutory applications should be made 
promptly after an appeal has been brought” and confirmed that the Court has a discretion under common law to dismiss 
late applications solely on the ground of delay.   
 
Here, the Applicant brought an appeal against the lower Court’s decision dated 16 July 2019. The Applicant filed and 
served the Notice of Appeal on 9 August 2019. The parties then proceeded to prepare the appeal bundles and the appeal 
was fixed to be heard on 13 May 2020. By late December 2019, the Applicant had already done most of the preparation 
work for the appeal. The Court of Appeal specifically noted that during the course of the parties’ communications about 
the estimated length of appeal and potential hearing dates, there had been no indication by the Respondent about an 
intended application for security for costs and it was only raised in a letter dated 7 January 2020. The Respondent’s 
application for security for costs was eventually made on 20 January 2020.   
 
In exercising its discretion to dismiss the Respondent’s application for security for costs, the Court of Appeal considered 
the timing of the application important, as the Applicant had already incurred substantial time and costs preparing the 
appeal, which could have been avoided, if the application had been made earlier. Furthermore, allowing the late 
application would lead to the re-fixing of the appeal hearing date. 
 
The Court of Appeal also commented that the Respondent’s solicitors should at the very least have alerted the Registrar 
about the intended interlocutory application when liaising with him to fix the hearing date for the appeal, and had failed 
to give an explanation for such “glaring omission”. Solicitors and litigants, the Court of Appeal said, owe a duty to the 
Court to provide information about outstanding and intended interlocutory applications when making applications to fix a 
date for an appeal or when asked to comment on such applications. The Registrar of Appeals, will be more robust, the 
Court of Appeal said, in procuring such information from the parties for effective case management of civil appeals and 
parties are obliged under Order 1A Rule 3 of the Rules of High Court to assist the court in such case management 
exercise.  
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Whilst the Court acknowledged that the time for filing evidence in respect of the interlocutory application had been 
prolonged due to the General Adjourned Period (GAP) of the Court occasioned by COVID-19, the Court did not accept 
this as a valid justification for the late application.   
 
The Court of Appeal said that as general guidance, it is advisable for all interlocutory applications to be made (and 
preferably determined) before an application is made to a fix a date for an appeal. The robust attitude adopted by the 
Court of Appeal in this case is expected to be followed at all levels of Courts, particularly as the Courts and Registries 
are gradually resuming business and  processing more matters than ever due to the backlog of pending proceedings 
due to the GAP. 
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